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NOV 1820U D 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
____________________ - _ - - - - - - - - - - - - - - - - - -"- X 

BAYER HEALTHCARE LLC, 

Plaintiff, 

v. II Civ. 3047 (AKH) 
ECFCASE 

ELI LILLY AND COMPANY, 

Defendant. 

-----------------------------------------X 
CONSENT DECREE 

Plaintiff Bayer HealthCare LLC ("Bayer") and Defendant Eli Lilly and Company 

("Lilly"), having consented to the entry of this Consent Decree, and with reference to the 

following facts: 

A. Bayer's Animal Health Division produces pet medicines, including flea and 

tick preventatives such as Advantage® II and K9 Advantix® II, and sells its products 

throughout the United States. 

B. Lilly's Elanco Companion Animal Health division ("Elanco") produces pet 

medicines, including flea and heartworm preventatives such as Comfortis, Assurity and 

Trifexis, and sells its products throughout the United States. 

C. In April 2011 , Elanco sent veterinarians, veterinary clinics, distributors and 

distribution agents the letter attached hereto as Exhibit A (the "Letter"), 
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D. On May 2,2011, Elanco notified Bayer that it no longer distributed the Letter, 

but refused to retract the Letter. 

E. On May 4, 2011, Bayer filed the complaint in this action against Lilly 

challenging statements in the Letter; alleging that Elanco sales representatives have also 

stated to distribution agents and veterinarians during detailer and sales visits that Bayer's 

sale ofcertain pet medicines to pet retailers and websites has caused a decline in sales of 

pet medicine by veterinarians, and have urged distribution agents and veterinarians to stop 

purchasing and distributing Bayer's products; and alleging that such statements amounted 

to false and misleading advertising and unfair competition. On May 25, 2011, Lilly filed 

its Answer and Affirmative Defenses and denied the allegations set forth in Bayer's 

Complaint. 

F. Elanco represents that, since May 2, 20 II, it has not disseminated advertising 

repeating the statements in the Letter. 

G. This Court has original jurisdiction over the subject matter of this action 

pursuant to 15 U.S.C. § 1121 and 28 U.S.C. §§ 1331, 1332 and 1338 and has supplemental 

jurisdiction pursuant to 28 U.S.C. § 1367. The amount in controversy is alleged by Bayer 

to be in excess 0[$75,000, exclusive of interest and costs. This Court has personal 

jurisdiction over Elaneo pursuant to N.Y. eiv. Prae. L. & R. §§ 301 & 302(a). Venue is 

proper in this District pursuant to 28 U.S.C. § 1391. 
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H. Without admission of liability, Bayer and Lilly have reached agreement to 

settle this dispute as set out in this Consent Decree. 

NOW, THEREFORE, IT IS HEREBY ORDERED as follows: 

1. Lilly, including its sales force, employees and agents, (a) will not 

communicate, distribute, circulate, disseminate or use the Letter in the future; and (b) will 

not disseminate advertisements, detailers, letters and any other forms of communication, 

distribution, circulation or dissemination, communicating the following messages without 

adequate substantiation: 

i. 	 that there is a direct correlation between Bayer's sales ofpet 
medicines through retail stores and a decline in veterinary-dispensed 
flea medication; or 

ii. 	 that Bayer does not support veterinarians; or 

iii. 	 that Elanco's pet medicines cannot ever be purchased by pet owners 
from Internet phannacies; or 

iv. 	 that distributors, distribution agents, veterinarians, veterinary clinics 
or consumers, or any member of the professional or consuming 
public, should cease doing business with Bayer because Bayer is 
disrespecting the veterinary profession. 

2. Lilly will not direct any other person to make any statements that are 

contrary to paragraph 1, above. 

3. Subject to the foregoing, nothing in this Consent Decree shall limit Lilly's 

right and ability to: 

i. 	 communicate and advertise concerning the impact of the retail 
availability of flea and tick products on the veterinary channel, 
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provided that Lilly has, and references, adequate substantiation for 
such a claim; or 

ii. communicate and advertise concerning the availability ofBayer's 
Advantage® II and K9 Advantix® II through retail channels and/or 
over the counter; or 

iii. communicate with veterinarians, veterinary clinics, distributors and 
distribution agents regarding Elanco's Track and Trace program and 
Elanco's sales policy of selling its products only to veterinarians (so 
long as Elanco does not communicate that Blanco's pet medicines 
cannot ever be purchased by pet owners from Internet pharmacies); 
or 

iv. promote its companion animal health products, or to encourage 
distributors, distribution agents, veterinarians, veterinary clinics or 
consumers, or any member of the professional or consuming public 
to stock and/or sell Elanco products as opposed to the products ofits 
competitors. 

4. Dismissal: This lawsuit is dismissed with prejudice. This is a non-monetary 

resolution, and each party will bear its own costs and fees. 

5. Continuing Jurisdiction: Jurisdiction of this cause is retained by the Court 

to enforce compliance with this Consent Decree. In any dispute concerning compliance 

with the requirements of this Consent Decree, the prevailing party shall recover its 

attorneys' fees and costs. Punitive, exemplary, and/or special damages may not be 

recovered. 

SO ORDERED this &'ofNovember. 2011 

/?J./c7VJ;;;c:;;:~_

Al~Hellerstein, U.S.D.J. 
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CONSENTED TO: 

I 

By: ! 
c· 

David H. Bernstein (dhbemstein@debevoise.com) 
DEBEVOISE & PLIMPTON LLP 
919 Third Avenue 
New Y orlc, New York 10022 
(212) 909-6696 
Attorneys jor Plaintiff Bayer lIeallhCare LLC 

By:_.6N~_~
Stephen M. Brooks (stephen.brooks@ne)sonmullins.com) 

NELSON MULLINS RILEY & SCARBOROUGH LLP 
201 17th Street NW, Suite 1700 
Atlanta, Georgia 30363 
(404) 322-6272 
Attorneyjor Defendant Eli Lilly and Company 
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Elanco 
etancopetcom 

PO 60.708 
,500 Ihhcwatiol'l Way 
r.;~el'lfie(d, IN ~4'~O 
U.S.A. 

Co('flpanlon Anlmllt Health 

Arcil '011 

D..:ar Duttur, 

Tht~ vl~t(>lin<1r't If(ide mcdi<l i~ liH,king 0:'; an aware of Ih(' dl·dioe in vt~terin[j!'y vi'ilts 
over the past few years. 1 his is imporl.:!nt new,;, You miJY he feeling the impact nr the 
slowdown on yotlr practice. An()th(-'r ~e:,ser known raet is Ihat tht' tota) number of doses 
01 paras.ilidde !![OIW<."tS di~J1ensgd by veleJiurtrwm ",lw.l.las d.!;,liu,>O by Sl1cn;'ll11­
approximately 4 million fewer doses irom ;.lQ()9 In 2010. I 'Ale are cornmjHed 
In prt'v("nling Ihat !rend with Elanco (ornpanion Animal products. 

At Elanco, the foundation of our husinc'is is bunt on two things: innovatiun and a 
C{)mmltnK~m 10 lh(' '-'cll'rinari(ln. Since lannching Eianco CompMlion Animal Heahh, 
we have introriuwd fom products ;mo the marketplace - each sold exclusively to 
ve!erinadans IhrQugh ()ur vf>te(inary disrdhtllor partner"), 

Tn rNai!) the dlspf':nsing of these prnduc.ts within \h~ velerinary channell Elanto has 
implemented Track and TriKe tt'chnology Wilh our panjsiliddc products, Unique 
identification llumbers and bar coding on boxes and carton~ heip eHsure product 
inlegrjty iHHi guard againsl theft, whiie helping to keeIJ these products within the 
'Context of the veterinary/dient/patient r(~latlonship. H our products are discovered 
outside that relatiol1ship, OHr process aHm·\'s us to Hack tbe point uf djvN5ion, Sinn' the 
imph'lrI<fllt<l1ioll of dJt! Elanc"O Salt·s Policy anu tbe TracK alld Tran: Tt'chnulobry in January 
2010, F.lill1({) hilS r('voked th(' ability uf more dl;;Hl 230 veterinarians Ii) pUrCht1$l' our 

J..HUdllCt5 hcc..:alls(' they failed to lllt:l't otlr corporate saks puHcies. 

Some C0111pdllie!i clearly 00 nut feel the way Wt~ dl.). III tl10' past ye~rj Rayer began seiling 
Advantage"" ;]nd Kl) Advantix\" prndurts directly til pel rl':!all(;'[s and \!\It"h.sites,: Thpre 
'ar})eRr~ to b~' a d.ii-ecfcorreJation bdwee'o' the declineTri veterinary-aispen5itdlrea~ 
medication alld the availability of these products outs-ide the veterinary channel. Salt!) 
<it BCiycr AlliJihU Hectfth rose uy 14.6 percent in .lOIO.l At:(onjing 10 Rdycr',>i financtdl 
statements this came as a result of strong inncct')(!s in North Am..t·rka. fll ~I report tu 
stockholders, HaYf'r lTIarlf' Ihe rollowing st;)!en1eI11: ''Tht.~rt< was a gralifying irnprovelTlf;!l1! 
ill sa.Je~ of our AUVnlltag!::,1;> !ine of ilea, tick and worm control products, due particul<1rly 
10 inltial )Iocking of a fH~W dislribution ('hann('1 in rhf'! Uniled Slat(~S,"~ 

Nnt only has [layer chosen to distribuH' product ollt.'iidc the vetf~tinary channel. they 
hav~ shifte<1lheil SUplJurt for veterinarians by working dir~ctly with IQrgt' \t:!tailftr.>, In 
Dfcemher 2010, a marketing manager for Bayer Animal lif'alth acknowledged, "Advantage 
lW:-i cnjoyed the recurnrllt'lKfatlun of vt·terinnrI~lIb woduwiJe for tht:' control of fleas 
en dng:-; and C(lI:' .... Wht"D ,'lskf"d how pt"t specialty More'S can rompetf'! efffo!ctively with 
vl'tt'rln;;lri~n~ ill :.C'lIing tiH:1:i{' pn...Ilit)('b, hI,.' rt'::ifJondr.:d. '''vVilh dift'Cl !:'IIPP(lrI tm11l Hayer 
Animal 1 L~alth, we can help pet retailers lev('Ii:\gt' Ollr t'x(JertiSt' in parasjte prevention 
and tre3ff.oent tfl get thf" mt:'s:~agt) to tht'lr Ctl'ilmnt"rs,~" 
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April 201 1 

B"yt'r i.. no! lhf' onl)l (()l''I'Jpany whkh hi'l5 enj(,ved tht> '\uppurt ;)f veff't iJJi.iri,;.lIt~ for years tnilt 
llOW hd'.) pn:xluos ilv,tilabie out,ide your ofliu~, Mt'fial ~tal1ds by theil p<'Jlicy that prodUfts: are 
nm distribtl.ed out~ldL~ the vctNhl.1ry Ch"lntwt' )il'! Fn.>ndin(';::' ran Of." round in many retail 
olldrt.'\ nationally"]';'i Mcriaf taking rhe :-.teps m'c('s.-;;\ry 10 i1tidrt"~s the issue or diver<;ion'? 

V1O'0 HI EI{lI1(:o b;::lieve veterinarians are the best resource for pet owners fur aU pet 
he-alth(';lre deci:ilons. VIe: continue to keep our :ju),~ focu~ on VeLcrillarlan.'l llnd Ihei .. 
pranit{:~! .mi.l thHI jndudt'~ dirt"cting our efforts al keeping our product dispensed only hy 
veterinalian~, 

Your 1.1Itsint~"i~ i.s: ul a cro".'iwat:L \lViJ! Y()lI 'It<lnd hy and .."atch while industry "lcadl?r~" 
redin.:ct patit.:l1b (HJlside your offief' for vf'tNlnary produc:t:>.( Witl YOli (Jll(IOf$e rompani€'s 
which disrt's-pi.'l't your professl0n ano redirect lXHienls 10 othf'r source .. r Or wHi you 
support r(>lnp;ll1it~s- whosE'" ..vorcl1) art" ~mpportf~r! hy 3t'tion? At Elallen, we bpHeve it is 
critically important to align action!' dlHJ word:;. \fit· believe nur IUl"'\.',Wertng commitment 
In velecinari3ns, riernnnsiratf>d through innovative pruduct introductjOlI~ llild rn('ihOiI~ of 
kl'1.·jJin~ our rHOOIICL'. within th€' Yfterinary rhanneL demonstrate nur support tu you and 
YUlJr fHilctice. 

for information about our prOdUC1S. our (racking system and salcf: polky, or our 
(nml1litmt'nt tt1 you, pleas,.. cuntact lllt! or orte of our sales representatives at 
1 (B8B) 5~5 597], We "alue your feedback ancllook forward to a long relationship 
with you in helping pets live iongl'r, lll'althh.'f, higher qtlflHty lives, 

Slllccr<:ly, 

!::rk Gf;;ves 
Senior Director 
CUIlll>llnion I\niml1J Ht'allh 

':';:y; If..YP£i{j /'i1" 
i;;:;;ye r" ,., "';I<{ (ffior4;~"'. :: ~'t,r;:';TY -.; ,"0 ':jJ 

'b";y\:,, Ann:,.:;! R;:'pdt .!(l~0 

• S.ai,,"1 'jl.l:,j.., ...!j?:f'; N~:wS;f'H(': }";f'lr, ji;, nIl{) 

- hi/\> /1:·!/W'r·qlt'IO'.j·;I-"I!~~!~j!.-jL'[c,,/?li 19- 1£·0:/...0 A!h;)tl13a~"fo{:·h! -Stor,,; 
\i::'h.IIt!1ll.'"' 10 'j~:eqr3r,;:;-,,:s. ;:~b(UM'" \: . .'('-il: 
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